APA Item 8- Informal consultation on issues related to the Adaptation Fund (AF)
5 May, 10:00-11:00

Notes by:
Archer H. Christian, Vermont Law School

*****
APA website
https://unfccc.int/process/bodies/subsidiary-bodies/ad-hoc-working-group-on-the-paris-agreement-apa/information-on-apa-agenda-item-8

Note: These notes are not condensed, given the detailed nature of the information provided by the legal affairs representative of the secretariat.

Following Parties’ request at the end of the last session on Friday, co-facilitators brought a representative of the secretariat’s Legal Affairs Program to answer Parties’ questions about the feasibility and impacts of the various choices for the AF regarding timing, transition process, secretariat capacity, and trustee arrangements.
_ _ _ _ _

Legal Affairs Representative
Regarding what needs to happen and the sequence of arrangements re trustee- 

For the AF serving both the KP and the PA
Currently, the CMP, extends its original interim trustee and interim secretariat services, based on recommendations forwarded by the AF Board, as these arrangements approach expiration. This has been the practice since the arrangements were originally adopted at CMP4. Would expect, in 2019, that the AF Board would again forward a recommendation to the CMP to extend the current arrangements for providing services to the Fund and the Board.

Should the CMA (based on last year’s CMP decision) decide the Fund should also serve the PA, when the CMP decision is taken next year to extend the services, the Board could be directed to also recommend any adjustments to those agreements needed to take into account services regarding the CMA. It is expected that not many changes would be required for interim secretariat services. 

Interim trustee services may require a little more thought on adjustments needed for the services under PA (e.g., NDCs). CMA can determine this- can work it out between secreatariat and the Board. The Board would then confirm these services to both the CMA and CMP, and then the World Bank and GEF would endorse.

For the AF serving the PA exclusively
More surgical work might be needed on those agreements. It is difficult to say what the content would be. Would need to see the recommendations from the CMP and CMA this year that the board would take to discussions with both.
_ _ _ _ 

Egypt (G77Ch)- Need clarification. No legal imperative for it to serve both. From this info, it seems much easier to serve both. For serving both, understand the AF Board would need to take actions. The APA, it seems, would need to take minimal steps.

Argentina (Arg/Brazil/Uruguay)- Which body should mandate the AF Board to undertake the work related to the institutional arrangements with secretariat and trustee? What’s important is the date at which the CMA decision takes effect.

South Afr (AGN)- Last year, we said we would resolve this in 2019. In order for the AF to serve the PA, waiting won’t work. We need to take a decision this year to have an interim period that allows for arrangements. Current arrangements for the AF end in May 2020, so we have no choice but to extend the arrangement, and then there is the question of whether the GEF and World Bank would agree. Either take a COP24 decision on a transitional period, or our decision to resolve in 2019 is wrong. South Africa requests a timeline that indicates what and when core decisions would be required, and what action would be taken. We need to understand the decisions we have to take both in 2019 and in 2020. In addition, the AF Board must put it into their system and working process now.

Switz (EIG)- Our submission recommended a transition period, and we would appreciate clarity on this. Supports the idea of a timeline as described by South Africa.

EU- This work needs to be done whether the AF serves CMA only, or both CMA and CMP. We can ask the AF board to do this work and report back next year. Though, must consider complexities of having 2 masters providing guidance to AF Board. 

Saudi Arabia- Are we in a position to take a decision now (this year) on implementing combined leadership (CMA & CMP) without suffering legal complications down the road. Can you advise us?

Norway- These issues are not simple. It is also difficult to provide legal advice on hypotheticals. The decision does not speak to exclusivity. And, we need to understand which body mandates the AF Board to do work. It is the role of the CMA to give the guidance to the Board for the AF to serve the PA. If we don’t do anything about board structure, and it is the old board, how does this fit? Who directs the new Board to make arrangements for the AF under the CMA?
_ _ _ _ _

Legal Affairs Representative
Yes, we can produce a timeline for Mon. This serving multiple entities is much simpler than the Parties might imagine. The secretariat serves on 3 treaties. The COP is still the one that has authority over the secretariat. Similarly, the Fund can serve as many treaties, bodies, as the CMP decides. Currently, the CMP is the one that has full authority and accountability, and it instructs the board. The CMP can give it more mandates. Dual functions are OK, within the framework of its mandate.

What is needed is clarity on responsibility and accountability. The CMP must decide, itself. The CMP is giving that positive indication and willing for CMA to have exclusivity (per last year’s decision). When it serves both agreements, the current arrangements can stay in place, and the only inquiry is into what changes are needed structurally -- and, the Board can figure it out and provide advice. 

When move to exclusivity- then it is only the CMA. Will need accountability guidance, and reporting will be to the CMA. 

Q from a Party: Who could be mandating the board to take any action? Once the CMA decides that AF should serve the PA, immediate on the date specified (or on the date approved, if not otherwise specified). CMA cen give it certain tasks. How would that guidance be implemented.

If the effective date is immediately, guidance to GEF and GCF should be transmitted by the COP. The 2 decisions would be done simultaneously. That is all that is necessary. 
If the effective date is in future, it would be better that all the guidance at this point comes through the CMP. 

Also remember, the Board has received a lot of mandates. But, this time, we aren’t starting from scratch; so the process will be more efficient, effective and rapid,

Timeline- for efficiency: In order to prepare for exclusivity, need to have interim financial transition so that institutional arrangement changes can be put in place. The CMP takes the decision to extend institutional arrangement, with recommendations coming from CMA. The CMP would be in charge during the transition; then, the CMA takes over. This year, the CMA must be clear on when it starts. Gives homework to the AF board.

Regarding Board composition: Recommend there be an interim period during which the board is still serving the KP. Then, can invoke Art 19.2 of the PA, and elect additional members from the PA. We do that now for the Bureau. Can do that here, too. It is an operational matter. CMA must do some additional election as well, but that is not a problem.

If decide this year that the fund serves the PA, the CMA can give instructions immediately and stay with current composition, unless Parties want to change it.

If the CMA decides this year that the AF shall serve the PA and that it be immediate, then, in the same decision, it can give mandates to the Board on whatever its wants, including adjustments to the trustee arrangements, though these must be in alignment with existing services for the Serving the KP. 

Impact for future exclusivity: Have had short extensions in general. Part of recommendation from the Board might be an extension of services for a short time to give players a chance to see the evolution for how the fund will serve the PA. The period is short enough for adjustments to be made, as Parties discuss how the fund will evolve to serve the PA. Recommend that this not be too long- perhaps 4 years.
When the Board was established, it was first mandated to come up with an interim services agreement. It took 1 only year to get the trustee services. No prediction about now.

In response to Saudi Arabia Q: The COP could take the decision that the AF becomes an operating entity of the FM.
_ _ _ _ _ _ _

Belize- It would be useful in the timeline to hit the exact points in 2 different scenarios.
1) Exclusivity: CMA confirms CMP decision. CMA recommends the exclusivity with a date. And whether the CMP needs to accept the recommendation simultaneously. And, indicate at decision date to accept the recommendation. 
2) The AF serving both: CMA accepts CMP decision and then can mandate the Board to do work. 
Plus, how the decisions are taken- do parallel decisions regarding services need to be taken?
 _ _ _ _ _ _ 

Legal Affairs Representative
Steps- To prepare for exclusivity start time, housekeeping stuff to do- much by the Board, particularly the trustee relationship and board composition. Need clarity and integrity. There are a series of things to do by different bodies. We can develop a timeline to make sure everything is in place. Not a problem, functionally, to fix the board. CMA can give guidance to the board through the CMP or directly. Whatever Parties want can be established through the decision. It’s a technicality. 
_ _ _ _ _ _ 

[bookmark: _GoBack]Parties, including Saudi Arabia and the Philippines, also raised another interesting and significant point: The AF is not an operating entity of the Financial Mechanism. It was noted that were that changed, there would be technical matters to address, but a number of these questions would disappear. 

Co-facilitators:
Propose that, if Parties would like, they will work a little more on the informal note, taking in all the submissions that come through noon. The secretariat will produce a timeline by the next session (Mon, 7 May).
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